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INTRODUCTION
This appeal poses the following questions for the Court:

1. Does the people’s reserved power to conduct a referendum on “any act of
the general assembly” apply to House Bill 1 (“HB 1), an act of the General
Assembly proposing to change Missouri’s existing congressional districts?
(Point 1)

2. If the people did reserve that power, does federal law bar them from
exercising it? (Points 11-1V)

3. Inreaching its conclusions, should the Court also consider, or do
something about, the potential consequences of the Secretary’s belated
certification decision on the November election and, if so, what? (Points V-
VIII)

4. Should the partisan political committees be here at all? (Points IX and X)
This appeal continues a disagreement that began when the General
Assembly decided to conduct mid-decade congressional redistricting—a practice
not previously undertaken, though not precluded by the Constitution. Luther v.
Hoskins, 730 S.W.3d 567 (Mo. banc 2026). That redistricting was accomplished

through HB 1.

Missouri citizens, led by Plaintiff-Appellant, submitted a referendum
petition to force a popular vote on HB 1. His “mere physical delivery of
referendum petitions” did not “automatically suspend” the bill. Maggard v.

State, 733 S.W.3d 411, 418 (Mo. banc 2026). But if the petition “is ultimately

11
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determined to be sufficient, article 111, section 52(b) applies.” Id. Thus, if the
petition is sufficient, “HB 1 did not take effect on December 11” 2025 and was
instead referred to the people “as of December 9” 2025—and will not take effect
unless approved by a majority of voters. Id.

So here we are. Plaintiff, as the statutes allow, asks this Court to declare
the petition sufficient. That determination turns on the plain language of the
Missouri Constitution.

The Secretary and Intervenors ask this Court to do what the Framers did
not: add a redistricting exception to Sections 49 and 52(a). Their primary vehicle
Is a “clear statement requirement” they perceive in the U.S. Constitution’s
Elections Clause. But the United States Supreme Court answered this question
more than a century ago. In Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916),
the Court held that a challenge to a referendum on congressional redistricting
was “plainly without substance.” Id. at 569. That holding has never been
disturbed, and Moore v. Harper, 600 U.S. 1 (2023), reaffirmed it. Their
Guarantee Clause argument is even weaker: Davis rejected the claim that
referendum “annihilates representative government,” and Luther v. Borden, 48
U.S. 1(1849), established that such questions are nonjusticiable.

The Missouri Constitution allows a referendum on HB 1 because it is an
“act of the general assembly,” and no law negates that clear reservation of right.

The only remaining question is practical: what follows if the petition is sufficient?

12
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If sufficient, this Court’s ruling in Maggard could not be clearer: HB 1 is
not, and has never been, the law. It might become law—but only after the people
vote on it in November. The 2026 congressional elections must therefore be
conducted using districts that have been lawfully enacted. The 2022 and 2024
elections were conducted using those districts, and no one has questioned their
validity.

Nevertheless, the State and Intervenors ask this Court to sanction using
districts that have never been law. The response is straightforward—and this
Court has already provided it. Maggard held that a sufficient petition means HB
1 *is suspended, and is not in effect.” 733 S.W.3d at 424. A suspended law is not
operative. It does not establish congressional districts. If HB 1 is not in effect,
Missouri's districts are governed by the map that preceded it—the 2022 map,
enacted by HB 2909, used in the last two general elections. That is not a new
map. It is not judge-drawn. It is existing law that remained in force because HB 1
never took effect.

The consequences that most concerned the trial court—a new primary,
ballot chaos, disenfranchised voters—if they came to pass, would result from the
Secretary’s tactical delay in determining sufficiency. But those hypothetical
problems are not a reason to ignore the law and are extremely overblown.

As a threshold matter, this Court need not fashion a remedy at all—there
might never be a challenge to the primary results. The only live question in this

Section 116.200 action is whether the Secretary properly rejected the petition. If

13
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he did not, the Constitution supplies the consequence: HB 1 was suspended by
operation of Section 52(b), and the 2022 map—enacted by HB 2909—remains in
force. No court need draw a line or choose a map. The law operates of its own
force.

But if the Court concludes the use of the HB 1 districts means the primaries
were improper and some remedy is necessary now, Missouri law already provides
one. Congressional candidates must be elected from districts established by state
law. If no candidates have been elected in lawful districts, those who “won” the
primaries are disqualified because they were not lawfully nominated. Section
115.363 then governs: the political party committees fill vacancies by selecting
replacement candidates.

This is not a gap in the law. It is the statute the General Assembly enacted
for exactly this situation—candidate disqualification after a primary. The party
committees convene and select nominees—Ilikely the same candidates who “won”
the primary. The general election proceeds in November on the existing calendar.
No new primary. No new map. No special election. No disruption.

This is not a novel remedy or a creative workaround. It is the ordinary
operation of Missouri election law applied to the ordinary consequence of an
election run in districts that were never the law because the Secretary chose to
gamble. The supposed emergency is a product of the Secretary’s own decision to
delay—not the referendum. He knew his constitutional arguments by October

2025, when he raised them in federal court. He knew about the risk when
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Maggard was decided in May. After more than 300,000 signatures were
submitted, he waited until the final statutory day to act. When he finally issued a
certificate, he did not even address the signature count. He rejected the petition
on the theory that redistricting bills are categorically exempt from referendum—a
theory with no footing in the constitutional text and no support in the caselaw.

This Court should not permit that strategy to succeed. Maggard is the law.
It was unanimous. It was decided a few months ago after full briefing and
argument. And it was decided with the practical stakes of this referendum already
in view.

The question before this Court is whether the petition is sufficient. That
guestion is easily answered and, once it is, the remaining issues follow from
existing law as this Court has interpreted it. The Court should reverse, order the
Secretary to certify the referendum petition as sufficient, and direct that the

lawful, existing districts be used for the November congressional election.

15
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JURISDICTIONAL STATEMENT
The trial court’s judgment released its jurisdiction if a notice of appeal was
filed. Rule 81.045; D63:P37; A37. Plaintiff filed his notice of appeal on August 19,
2026. D64. On August 20, 2026, this Court entered an Order that assumed
jurisdiction over this appeal under Rule 83.01, without determining whether the

appeal invokes this Court’s exclusive appellate jurisdiction.

16
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STATEMENT OF FACTS

This case starts where People Not Politicians v. Hoskins, No. SC101801,
also pending before the Court, leaves off. See Appellants’ Brief, Case No.
SC101801. Where that case concerns the form of the referendum petition,
signature collection, and counting, this case concerns the final steps of the
process—the Secretary’s review of the petition, his sufficiency determination, and
judicial review of that decision. The case was tried on stipulated facts and
exhibits, so the Court reviews them de novo. Coleman v. Ashcroft, 696 S.W.3d
347, 357 (Mo. banc 2024).

I. Historical Application of Referendum to Congressional

Redistricting

The referendum provisions of the Missouri Constitution have long been
understood to apply to congressional redistricting. Missouri conducted a
referendum on congressional redistricting in 1922 (with Missourians rejecting a
redistricting proposal by large margins). D17-18. This Court reviewed signature
sufficiency on a proposed referendum on congressional redistricting in 1952.
State ex rel. Moore v. Toberman, 250 S.W.2d 701 (Mo. banc 1952). In 1962, this
Court declined to overturn an allegedly illegal redistricting bill, reasoning in part
that “[t]he people of this state have a remedy for even valid redistricting, which
they do not like, through our initiative and referendum provisions.” Preisler v.
Hearnes, 362 S.W.2d 552, 557 (Mo. banc 1962). That understanding remained

undisturbed until now.

17
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I1. HB1and the Launch of the Referendum Campaign

The General Assembly enacted HB 1 in an extraordinary session on
September 12, 2025. D63:P1 (1 1); ALl. HB 1 would repeal Missouri’s existing
congressional districting plan—enacted in 2022—and establish eight new
congressional districts. 1d. Plaintiff Richard von Glahn and People Not Politicians
(“PNP”) then launched a referendum campaign and von Glahn submitted a
referendum sample sheet to the Secretary. D63:P1 (1 4); Al; D23; D24. Governor
Kehoe signed HB 1 on September 28, 2025. D63:P1 (1 3); Al. The relevance of the
Governor’s signature and whether signatures collected before the Secretary’s
approval are valid are disputed in the Court’s other case (SC101801), but the
Secretary approved the sample sheet on October 14, 2025. D23; D24.

The approval letter stated that “after circulation and upon submission of
signatures, the Secretary must examine the petition to determine whether ‘it
complies with the Constitution and with this chapter.’ § 116.200, RSMo.” D24. It
went on to say: “If statutory or constitutional deficiencies become apparent
during verification or before certification—such as failure to meet signature
thresholds, improper timing under Article 111, Section 52(a), or defects affecting
the validity of the referendum—the Secretary may decline to certify the petition
for placement on the ballot. Any such determination remains subject to judicial

review.” D24.

18
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I1l. The Secretary’s Federal Lawsuit and Delayed Review

The very next day (October 15, 2025), the Secretary, General Assembly,
and State of Missouri filed suit against Plaintiff and PNP in federal court. D28.
They asked the federal court to declare the referendum unconstitutional under
state and federal law and to take the unprecedented step of enjoining Plaintiff
and PNP “from continuing to seek a referendum on the General Assembly’s
redistricting bill.” D28:P23. Because that relief would have prevented timely
submission—thereby precluding any referendum campaign—and Missouri law
provides a process for reviewing referenda—Plaintiff sought dismissal. See
D30:P2.

In the federal lawsuit, the Secretary made the same constitutional
arguments he would later rely on in his certificate of insufficiency—the “clear
statement” and Elections Clause arguments. D28:P14, P17. The Secretary’s
constitutional objections were fully developed by October 2025. He claimed that
even “a temporary displacement of the recently enacted map” harmed him and
the State. D30:P8.

The federal court dismissed the lawsuit, explaining the Secretary could
avoid this harm by promptly rejecting the referendum on constitutional grounds:
“Fortunately, for the State, Secretary Hoskins has a tool at his disposal that
almost no other litigant could boast—the power to declare the petition
unconstitutional himself.” 1d. The federal court also rejected as unpersuasive the

Secretary’s claim that drafting a certificate of insufficiency would “require careful
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analysis and collaboration between the Secretary and Attorney General,” finding
it “hard to imagine that completing this constitutional assessment will impose
measurable burden given that the State has completed an exhaustive analysis in
briefing this case.” Id. The Secretary did not issue a certificate at that time.

IV. Submission of Signatures and the Secretary’s Continued Delay

On December 9, 2025, Plaintiff and PNP submitted more than 300,000
signatures seeking a referendum on HB 1. D38:P3; D63:P2 (1 5); A2. This
triggered the Secretary’s statutory duty to review the petition. Maggard v. State,
733 S.W.3d 411, 416 (Mo. banc 2026). If the Secretary finds the petition
insufficient, he “shall issue a certificate stating the reason for the insufficiency.”
8 116.150.2, RSMo. The Secretary was required to complete his review “not later
than 5:00 p.m. on the thirteenth Tuesday prior to the general election.”

§ 116.150.3, RSMo. That deadline fell on Tuesday, August 4, 2026—the same day
as Missouri’s primary elections.

Once signatures were submitted, Plaintiff and PNP awaited the Secretary’s
review. Although the federal court had urged the Secretary to use his “unique
self-help remedy,” the Secretary and Attorney General did not promptly act, even
though they had already developed the arguments they later relied on. See D28;
D29; D30:P8. The Attorney General stated in January 2026: “As long as the
status quo is the new maps, delay works in our favor.” D38:P4. As of May 2026,
the Secretary had not issued a certificate on sufficiency, claiming he was “still

doing some research” on the referendum’s constitutionality. D37.
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In Maggard, decided on May 12, this Court made crystal clear the

consequences of a sufficiency determination:

If [] the December 9 referendum petition filing is

ultimately determined to be sufficient, article 111, section

52(b) applies. In that case, because a “legal, sufficient,

and timely” referendum petition was filed on December

9—before HB 1 went into effect on December 11—HB 1

did not take effect on December 11, HB 1 was “referred to

the people” as of December 9, and HB 1 “shall take effect

when approved by a majority of the votes cast thereon,

and not otherwise.”
733 S.W.3d at 420 (cleaned up). This Court also observed that the Secretary’s
views about HB 1’s effectiveness do not “decide whether HB 1 did (or did not) go
into effect on December 11,” and that “chapter 116 does not override the Missouri
Constitution.” Id. at 419. Despite this guidance, which underscored the
importance of prompt action to avoid election-administration difficulties, the
Secretary still did not issue a determination.

Instead, the Secretary and Attorney General characterized Maggard’s
holding in a way that did not accurately reflect it and proceeded to treat HB 1 as
in effect. The Secretary sent a letter to local election authorities on May 14,
stating, “On May 12, 2026, the Supreme Court of Missouri issued its rulings
affirming the constitutionality and legal effectiveness of House Bill 1. . . . As of

May 12, 2026, House Bill 1 remains in full force and effect until a determination

and certification of sufficiency or insufficiency has been issued under the

referendum process.” von Glahn v. Hanaway, Case No. 26AC-CC00248, Pet., Ex.
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22 (emphasis added).! In Opinion Letter 3-2026, the Attorney General asserted:
“In light of Maggard, the Secretary of State’s Office—and all of Missouri’s local
election authorities—must continue enforcing HB 1 unless you make a finding of
sufficiency as to petition 2026-R004 under § 116.150, RSMo.” Id. at Ex. 23.
Rather than issuing a certificate under Section 116.150, as the federal court
encouraged, the Secretary continued to refuse.
V. The Certificate of Insufficiency

Late in the day on the statutory deadline, with primary elections nearly
completed, the Secretary issued his certificate of insufficiency. D27; A38-46. The
certificate is unusual. It (1) incorporated an Attorney General opinion by
reference, (2) rejected a referendum for reasons other than insufficient
signatures, and (3) does not mention signature counts at all. See D27; A38-46. It
is undisputed the referendum has more than enough signatures. D3; D4; D5;
D21:P5 (11 48, 49). The Secretary rejected the petition solely on constitutional
grounds—grounds he knew and had fully briefed in October 2025.

The certificate claims the Secretary “examined for compliance with the
Missouri Constitution and Chapter 116, RSMo, Referendum Petition 2026-R004”
and found “the referendum petition is insufficient under the Missouri

Constitution because the Missouri Constitution does not authorize a referendum

1 Plaintiff asks this Court to take judicial notice of the pleadings in 26AC-
CC00248. See Moore v. Mo. Dental Bd., 311 S.W.3d 298, 305 (Mo. App. 2010)
(“Judicial notice of records from other related proceedings involving the same
parties can be on the court’s own motion or at the request of a party.”).
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on congressional redistricting plans passed by the General Assembly.” D27:P3;
A39. On the face of the certificate, the Secretary said he reviewed for compliance
only with the Missouri Constitution and Chapter 116.

The certificate purports to “incorporate[] by reference” the Attorney
General’s opinion to more fully explain the stated grounds for insufficiency.
D27:P3; A39.2 That opinion articulates the following reasons the referendum
petition allegedly violates the Missouri Constitution:

o A clear statement is required to allow referenda on redistricting and

there is no such clear statement in the Missouri Constitution.
D27:P4-5; A40-41; and

. Redistricting after the decennial census would be impossible if

referenda were authorized on redistricting legislation. D27:P7; A43.

These are all the reasons the Attorney General claimed the referendum
would violate the Missouri Constitution and is thus insufficient. The opinion then
goes on to discuss why, even if the referendum is sufficient, suspending HB 1 (as
Maggard states is the natural consequence of a sufficiency determination) would
violate federal law. D27:P8; A44. According to the Attorney General, Maggard’s

holding “would have disastrous consequences.” D27:P7; A43.

2 “[O]pinions issued by the Attorney General . . . are entitled to no more weight
than that given the opinion of any other competent attorney.” Gershman Inv.
Corp. v. Danforth, 517 S.W.2d 33, 36 (Mo. banc 1974). Chapter 116 gives the
Attorney General no formal role in the decision on sufficiency.
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Citing the Elections Clause and the Guarantee Clause of the U.S.
Constitution, the letter asserts Missouri is required “to implement the HB 1 map
for the 2026 election.” D27:P8; A44. Rounding out the letter, the Attorney
General further explains why, in her opinion (citing no relevant law), Missouri
“cannot discard the HB 1 map for the November General Election now that the
HB 1 map was used for the August Primary Election.” D27:P10; A46.

V1. Procedural History

The same day the Secretary issued his certificate of insufficiency, Plaintiff
filed this suit. D2. The Petition was brought under Section 116.200, which allows
“any citizen” to “apply to the circuit court of Cole County to compel [the
Secretary] to reverse his decision.” § 116.200, RSMo. Plaintiff’s petition alleged
the referendum is sufficient and asked the court to reverse the Secretary’s
insufficiency determination. D2:P6-8. Based on Maggard’s holding, Plaintiff also
asked the court to restrain the Secretary and anyone acting in concert with him
from taking any further steps to implement or mandate use of HB 1. I1d. Plaintiff
did not ask the court to make any decision about the primary elections or
comment on the general election. Id. He sought to prevent further use of a
measure that, under Maggard, had not taken effect.

Despite the statute requiring this case to be placed at the top of the docket
(and a subsequent letter from this Court emphasizing that requirement), the case

was not resolved promptly. Even though he knew (and later agreed) the case
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would be tried on stipulated facts (and thus subject to de novo review), the
Secretary sought a change of judge on August 6, 2026. D10.

Following that, the Republican National Committee, National Republican
Congressional Committee, and Missouri Republican State Committee moved to
intervene. D13. The Republican National Committee is the “national committee
of the Republican Party.” D20:P2. The National Republican Congressional
Committee is the national congressional committee of the Republican Party. Id.
The Missouri Republican State Committee is the duly established state
committee for the Missouri Republican Party. Id. Intervenors claimed an interest
in the “safe and secure” conduct of Missouri elections and “in the implementation
of House Bill 1” because it directly “affect[s] their respective ability to support
and elect Republican candidates in Missouri to the United States House of
Representatives.” D2:P4. Over objection, the trial court granted intervention as of
right or, alternatively, permissively. D20. The day before trial, Intervenors and
the Secretary filed nearly identical trial briefs. D60; D61.

More than two weeks after the Petition was filed, the case was tried on
stipulated facts and exhibits. D1:P12. The Joint Stipulation of Facts and Exhibits
included five statements of fact and 37 exhibits. D22; Tr. 8-9. Those exhibits do
not contain any information about: the identity of who voted in the primaries,
which voters were in different districts under the 2022 statutes and HB 1, or that
would indicate that any primary result would have been different if the 2022

districts had been used. See D23-59.
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At trial, the Secretary sought to rely on an affidavit of former Jackson
County election official Tammy Brown to support the proposition that it was
“logistically impossible to change the map.” D50; Tr. 52:9-17. The Secretary
asked the trial court to find that “it is technically not feasible” to change maps. Tr.
54:13-14. The trial court expressly declined. Tr. 54:10-18. Also stipulated to was
an affidavit of the current Boone County Clerk indicating it was technologically
feasible to use the 2022 districts. D43:P3-4. While all parties agreed to admit the
affidavits without hearsay objection, Plaintiff did not agree the Court could make
any credibility determinations without the witness being present. Tr. 54:19-55:7.
The trial court agreed: “That’s not the way trials work. I'll just put them in the
record.” Tr. 55:15-16. The trial court issued its judgment the same day, signing
Intervenors’ proposed judgment with a few modifications (although the
Secretary’s and Intervenors’ proposed judgments were remarkably similar).
Compare A47-85 with A86-96.

Without referencing Section 116.200 or explicitly making a finding that the
referendum petition “is insufficient” or “enjoining the secretary of state from
certifying the measure” (see § 116.200.2, RSMo), the trial court entered judgment
“dismissing” the petition and finding for Defendant. See generally D63; A1-37.
The trial court concluded Missouri’s referendum provisions in Article 111 of the
Constitution “do not apply to congressional redistricting enacted by the General

Assembly pursuant to Article 111, Section 45.” D63:P36; A36. It held that the
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Secretary’s decision not to certify the referendum petition was “lawful” and “HB 1
remains in full force and effect for the 2026 general election.” Id.

The trial court reached this conclusion through several alternative theories.
First, it held Article 111, Section 49 does not apply to congressional redistricting
because “[a] generic provision that says nothing about congressional redistricting
cannot do the work of divesting the General Assembly of the dual mandate the
Missouri and U.S. Constitutions assign to it.” D63:P9 ( 44); A9. Second, the trial
court held Article 111, Section 7(h)—concerning redistricting for the state senate—
applies to all redistricting, including congressional redistricting. D63:P9-10
(11 46-49); A9-10. Third, the trial court applied a “clear statement rule”
ostensibly derived from Elections Clause jurisprudence, holding Missouri’s
Constitution lacks a “clear statement” to displace the General Assembly’s
authority over congressional redistricting. D63:P21-22 (11 100-106); A21-22.

The trial court further held that even if Missouri’s referendum provisions
apply to congressional redistricting, the Elections and Guarantee Clauses would
forbid it. D63:P23-25 (11 107-122); A23-25. The concern was apparently not with
subjecting redistricting bills to a vote, but rather with Article 111, Section 52(b)’s
suspension feature. The trial court reasoned that allowing “a small fraction of
voters” to “freeze a congressional map duly enacted by the General Assembly
before any majority of Missourians has voted for or against it” would “invert[] the

constitutional design.” D63:P23-24 (11 111-112); A23-24.
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Finally, the trial court held that, even if the referendum were sufficient, it
would not order changes to the congressional districts to be used at the general
election, invoking the “Purcell Principle” and Hadley v. Junior College District of
Metropolitan Kansas City, 460 S.W.2d 1 (Mo. banc 1970). D63:P31-36 (11 149-
171); A31-36. It stated that changes at that stage would cause voter confusion and
affect confidence in the electoral process. D63:P31 (1 151); A31. It also concluded
that using the 2022 congressional districts “is not just ‘impractical,’ it is
impossible,” citing the affidavit of Tammy Brown—over Plaintiff’'s objection that
no credibility determination could be made without live testimony—and its own
ruling that “[t]hat’s not the way trials work.” D63:P35-36 ({ 170); A35-36; Tr.

55:15-16.2 This appeal followed. D64.

3 The Secretary offered no affidavit, let alone live testimony, from anyone in his
office on the functionality of MCVR or any other topic. This surely would have
been the best source of information, since “MCVR . . . is maintained and
administered by the Office of the Secretary of State.” 15 CSR 30-15.030.
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POINTS RELIED ON
The Trial Court Erred in Refusing to Reverse the Secretary’s
Determination that the Referendum Petition is Insufficient
Because Article 111, Sections 49 and 52(a) of the Missouri
Constitution Subject Any Act of the General Assembly to the
Referendum Except Emergency Legislation and Appropriations
Bills, in that HB 1 is an Act of the General Assembly Without an
Emergency Clause and It Does Not Appropriate Funds
Luther v. Hoskins, 730 S.W.3d 567 (Mo. banc 2026)
Smith v. St. Louis Cnty. Police, 659 S.W.3d 895 (Mo. banc 2023)
State ex rel. Randolph Cnty. v. Walden, 206 S.W.2d 979 (Mo. banc 1947)
Mo. Const. art. 11, § 49
Mo. Const. art. 111, § 52(a)
The Trial Court Erred in Refusing to Reverse the Secretary’s
Determination that the Referendum Petition is Insufficient
Based on Federal “Clear Statement” Requirements Because No
Such Requirement Applies to State Constitutional Referendum
Provisions and the Missouri Constitution is Clear, in that the
Missouri Constitution subjects “any act of the general assembly”
to the referendum and HB 1 is an Act of the General Assembly
Moore v. Harper, 600 U.S. 1 (2023)

Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916)
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U.S. Const. amend. X

Mo. Const. art. 111, § 49

Mo. Const. art. I11, § 52(b)

The Trial Court Erred in Holding the Elections Clause

Invalidates Article 111, Section 52(b) as Applied to Congressional

Redistricting Because the Elections Clause Does Not Prohibit

States from Subjecting Redistricting to the Referendum, in that

the United States Supreme Court Has Repeatedly Held the

Elections Clause Permits Referenda on Congressional

Redistricting Bills

Moore v. Harper, 600 U.S. 1 (2023)

Arizona State Legis. v. Arizona Indep. Redistricting Comm’'n, 576 U.S. 787
(2015)

Smiley v. Holm, 285 U.S. 355 (1932)

Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916)

The Trial Court Erred in Holding the Guarantee Clause

Invalidates Article 111, Section 52(b) as Applied to Congressional

Redistricting Because the Guarantee Clause Does Not Preclude

Direct Democracy Mechanisms Such as Referenda, in that

Congress has not Precluded it or Made a Determination About

Missouri’s Form of Government

Ketcham v. Blunt, 847 S.W.2d 824 (Mo. App. 1992)
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Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916)

Luther v. Borden, 48 U.S. 1 (1849)

§116.200, RSMo

The Trial Court Erred in Considering Whether Federal Law
Would Require a New Primary Election Because that Issue
Exceeds the Scope of this Action, in that This Case is an Action
for Judicial Review Under Section 116.200, Which is Limited to
Consideration of the Secretary’s Sufficiency Determination
Under Section 116.150

Maggard v. State, 733 S.W.3d 411, 416 (Mo. banc 2026)

Mo. Elec Coops. v. Kander, 497 S.W.3d 905 (Mo. App. 2016)

Ketcham v. Blunt, 847 S.W.2d 824 (Mo. App. 1992)

Union Elec. Co. v. Kirkpatrick, 678 S.W.2d 402 (Mo. banc 1984)

The Trial Court Erred in Concluding that Reversal Would

Require a New Primary Election Because No Federal Law

Requires Missouri Hold a New Primary Election if House Bill 1 is

Suspended in that the Authorities Cited in the Judgment Below
Do Not Require a New Primary

Maggard v. State, 733 S.W.3d 411, 416 (Mo. banc 2026)

Prosecuting Att'y, 21st Jud. Cir., ex rel. Williams v. State, 696 S.W.3d 853

(Mo. banc 2024)

31

WV 8Y:TT - 9202 ‘G¢ 1snbny - [4NOSSIA 40 1L4N0D INIHINS - Pa|id A|[ediuoos|3



VII.

VIII.

1366a

State ex rel. Dep’t of Health & Senior Servs. v. Slusher, 638 S.W.3d 496
(Mo. banc 2022)

Orthotic & Prosthetic Lab, Inc. v. Pott, 851 S.W.2d 633 (Mo. App. 1993)

52 U.S.C. § 20302

The Trial Court Erred in Concluding that Reversal Would

Require a New Primary Election Because State and Federal Law

Provide Alternative Remedies for Candidate Disqualification, in

that if Reversal Requires Any Remedy, the August Nominees

Would be Disqualified and, pursuant to Chapter 115, Party

Committees Would Nominate Replacement Candidates Under

Existing Law

Brown v. Morris, 290 S.W.2d 160 (Mo. banc 1956)

2U.S.C.82¢c

§ 115.363, RSMo

§ 115.013, RSMo

The Trial Court Erred in Concluding Equitable Considerations

Bar Using the 2022 Districts for the General Election Because

There is No Need to Resort to Equity and Even if There Were the

Equities Favor Enforcing the Referendum Provisions, in that (i)

the Secretary’s Merits Arguments Were Baseless, (ii) He

Manufactured the Alleged Problem, (iii) Plaintiff and the Public
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Will be Irreparably Harmed, (iv) Plaintiff Did Not Delay, and (v)
Using the 2022 Districts is Feasible
Frank v. Walker, 769 F.3d 494 (7th Cir. 2014)
Purcell v. Cape Girardeau Cnty. Comm’'n, 322 S.W.3d 522
(Mo. banc 2010)
Brown v. Morris, 290 S.W.2d 160 (Mo. banc 1956)
Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806
(1945)
The Trial Court Erred in Granting Intervention as a Matter of
Right Because Intervention as a Matter of Right Requires an
Interest in the Subject Matter, a Risk the Litigation Will Impair
the Interest, and Inadequate Representation by Existing Parties
in that Intervenors Do Not Have an Interest in the Sufficiency
Determination and the Secretary Adequately Represents
Intervenors’ Interests in Opposing the Referendum’s Sufficiency
Toder v. Hoskins, 730 S.W.3d 129 (Mo. App. 2026)
Prentzler v. Carnahan, 366 S.W.3d 557 (Mo. App. 2012)
Committee for Educ. Equal. v. State, 294 S.W.3d 477 (Mo. banc 2009)
State ex rel. Nixon v. Am. Tobacco Co., 34 S.W.3d 122, 127
(Mo. banc 2000)

Rule 52.12

33

WV 8%:TT - 9202 ‘G 1snbny - [4NOSSIA 40 L4NO0D INIHINS - Pa|id A|[ediuoos|3



1368a

The Trial Court Erred in Granting Permissive Intervention
Because Permissible Intervention Requires the Proposed
Intervenor to Assert Defenses Other than Those of Defendant in
that Intervenors Forwarded the Same Defenses as the Secretary
Toder v. Hoskins, 730 S.W.3d 129 (Mo. App. 2026)

Prentzler v. Carnahan, 366 S.W.3d 557 (Mo. App. 2012)

Committee for Educ. Equal. v. State, 294 S.W.3d 477 (Mo. banc 2009)

Rule 52.12
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ARGUMENT
I. The Trial Court Erred in Refusing to Reverse the Secretary’s

Determination that the Referendum Petition is Insufficient

Because Article 111, Sections 49 and 52(a) of the Missouri

Constitution Subject Any Act of the General Assembly to the

Referendum Except Emergency Legislation and Appropriations

Bills, in that HB 1 is an Act of the General Assembly Without an

Emergency Clause and It Does Not Appropriate Funds

Standard of Review. “When a case is tried on stipulated facts, this Court
needs to determine only whether the circuit court drew the proper legal
conclusions from the facts stipulated, and review is de novo.” Coleman v.
Ashcroft, 696 S.W.3d 347, 357 (Mo. banc 2024).

Preservation. Plaintiff preserved this issue by alleging the referendum
complied with the Missouri Constitution in his petition, D2:P6-7, and explaining
why that was so in his trial brief, D62:P4-16.

* * *

The trial court did not apply the plain and unambiguous language of Article
111, Sections 49 and 52(a). Without finding any ambiguity, it proceeded to apply
canons of construction that are not supported by Missouri law. That was error.

“The people reserve power . . . to approve or reject by referendum any act
of the general assembly, except as hereinafter provided.” Mo. Const. art. 111, § 49.

And “[a] referendum may be ordered (except as to laws making appropriations
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for the current expenses of state government, of the maintenance of state
institutions and for the support of public schools) . . . by petitions signed by five
percent of the legal voters in each of two-thirds of the congressional districts in
the state.” Mo. Const. art. 111, § 52(a).

It is “improper for this Court to look beyond the plain language . . . and to
construe [Article 111, Sections 49 and 52(a)] contrary to both the plain language

and this Court’s previous construction of the same [provisions].” Smith v. St.

Louis Cnty. Police, 659 S.W.3d 895, 900-901 (Mo. banc 2023); see also Spence v.

BNSF Railway Co., 547 S.W.3d 769, 782 (Mo. banc 2018) (Powell, J., dissenting)
(“This Court’s principles of interpretation are not intended to be applied
haphazardly or indiscriminately to achieve a desired result.” (cleaned up)). Put
simply, “when the plain language . . . is clear, this Court will not look beyond it.”
Smith, 659 S.W.3d at 900-901 (emphasis added). The text of the Missouri

Constitution “is interpreted to effectuate its plain, ordinary, and natural

meaning.” Luther v. Hoskins, 730 S.W.3d 567, 570 (Mo. banc 2026) (cleaned up).

“[T]his Court does not utilize canons of construction when the language of a
constitutional provision is plain and unambiguous.” 1d. (cleaned up).

When these well-trodden principles are applied, the question before this
Court is easily resolved. Article 111, Section 49 reserves to the people the “power
to approve or reject by referendum any act of the general assembly, except as

hereinafter provided.” Id. (emphasis added). HB 1 is an act of the General
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Assembly. It does not fall within any exception in Article 111, Section 52(a). That
is the end of the analysis.

A. The Text is Plain and Unambiguous

Missouri voters reserved legislative power to themselves through a 1908
constitutional amendment establishing the referendum right. No Bans on Choice
v. Ashcroft, 638 S.W.3d 484, 486 (Mo. banc 2022) (citing Marsh v. Bartlett, 121
S.w.2d 737, 742 (Mo. banc 1938)). This provision “recall[ed] all legislative power
theretofore granted to the end that the whole power to be granted should be
subject to the initiative and referendum.” Marsh, 121 S.W.2d at 742.

The referendum allows the public “to have some say with regard to the laws
which shall be enacted.” 42 Am. Jur. 2d Initiative & Referendum § 1. Its purpose
“Is to suspend or annul laws which are not yet effective in order to provide the
people a means of expressing their desire regarding a legislative proposition; a
referendum amounts to a veto power over enactments of representative bodies.”
Id. This Court and courts across the country have recognized this function. See
Toberman, 250 S.W.2d at 258; State v. Mata, 934 N.W.2d 475, 485 (Neb. 2019);
Bernstein Bros., Inc. v. Dep't of Revenue, 661 P.2d 537 (Or. 1983); Wilde v. City
of Dunsmuir, 470 P.3d 590 (Cal. 2020).

To make this power meaningful, courts construe referendum provisions
“liberally to the end that [the people’s] right to determine all proper questions by

free and open elections shall be secure.” State ex rel. Voss v. Davis, 418 S.W.2d
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163, 167 (Mo. 1967); see also Rekart v. Kirkpatrick, 639 S.W.2d 606 (Mo. banc
1982).

Article 111, Section 49 directly and unambiguously explains the referendum
power’s scope: it embraces any act of the General Assembly except as otherwise
explicitly provided in the Constitution. It states: “The people reserve power to. . .
approve or reject by referendum any act of the general assembly, except as
hereinafter provided.” The operative word is “any”—meaning “one, no matter
which, of more than two” or, more simply, “without limit.” Webster's New World
College Dictionary at 64 (5th ed. 2014). This Court has “held the word ‘any’ to be

all-comprehensive and the equivalent of ‘every.” State ex rel. Randolph Cnty. v.
Walden, 206 S.W.2d 979, 983 (Mo. banc 1947). The Court must apply that text as
written, wherever that may lead. See Smith, 659 S.W.3d at 901.

HB 1 falls squarely within that text. It is undisputed that the General
Assembly passed HB 1 in compliance with the constitutional mandate that “[n]o
law shall be passed except by bill.” Mo. Const. art. 11, 8 21. HB 1 says it is an act
of the General Assembly on its face. D23:P3. That ends the first step of the
analysis.

Next, the Court looks to Section 52(a) to determine whether HB 1 falls
within any exception. Section 52(a) supplies only two. The first is laws “necessary
for the immediate preservation of the public peace, health or safety.” The second

is “laws making appropriations for the current expenses of the state government,

for the maintenance of state institutions and for the support of public schools.”
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Mo. Const. art. 111, 8 52(a). The Constitution does not list redistricting. It does
not list congressional elections. It does not list any other exception.

HB 1 fits neither exception. It is not a law “necessary for the immediate
preservation of the public peace, health, or safety”—it contains no emergency
clause. Maggard, 733 S.W.3d at 421 n.8.

Whether legislation qualifies as emergency legislation depends on whether
the General Assembly included an emergency clause—a legislative determination,
not a judicial characterization applied after the fact (though always subject to
judicial review). See State ex rel. Harvey v. Linville, 300 S.W. 1066, 1068 (Mo.
1927); State ex rel. Tyler v. Davis, 443 S.W.2d 625 (Mo. banc 1969).

The General Assembly did not include one because there was no crisis HB 1
was passed to solve. See Luther, 730 S.W.3d at 572. If the General Assembly
believed HB 1 was necessary for the immediate preservation of public peace,
health, or safety, it needed to say so.4 It did not.

HB 1 also makes no appropriation. An appropriations bill sets aside a
specific amount of money for a specific purpose from the state treasury. Doyle v.

Tidball, 625 S.W.3d 459, 466 (Mo. banc 2021). HB 1 draws district lines; it does

4 The General Assembly did so when it redistricted in 2022. D42:P2. So, when
they think it is an emergency to redraw congressional lines, they know how to tell
us. This ability to declare an emergency and invoke an exception to the
referendum power is one of several reasons the Attorney General’s alleged
concerns about applying the referendum power to redistricting bills enacted in
response to decennial census should not change the analysis. See D27:P6-7; A42-
43. The General Assembly has tools to address actual emergencies, potentially
including the need to comply with federal law.
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not appropriate funds. That ends the inquiry. HB 1 is subject to the referendum
power.

B. None of the Trial Court’s Observations Justify Disreqarding the

Constitution’s Plain and Unambiguous Text

The trial court did not apply the unambiguous text of Article 111, Sections
49 and 52(a). Instead, it relied on several interpretive approaches to conclude
redistricting bills are not subject to the referendum. Because the text is clear, that
analysis was error.

1. Article 111, Section 7(h) Does Not Apply to
Congressional Redistricting

The trial court concluded Article 111, Section 7(h)—a provision that comes
before, not “hereinafter” Section 49—applies to congressional redistricting.
D63:P9-10; A9-10. That conclusion violates every rule on reading the
Constitution. Section 7(h), by its plain language, does not apply to “acts of the
general assembly.” It applies to a “redistricting plan.” One need only read the
whole of Section 7 to understand that “redistricting plans” are created by a
“bipartisan citizens commission.” Mo. Const. art. 111, § 7(c).>

Only by reading Section 7(h) without its context and ignoring the meaning
of “redistricting plan,” could this Court affirm this reasoning. A “constitutional

provision should be considered as a whole.” Luther, 730 S.W.3d at 570. The plain

5 There is a parallel provision for state house districts. Mo. Const. art. 111, § 3. It
does not apply to congressional redistricting either.
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language of the whole of Article I11, Section 7 is the process for drawing state
senate districts. See Faatz v. Ashcroft, 685 S.W.3d 388, 393 (Mo. banc 2024)
(“Article 111, section 3 provides the parameters for redistricting the state house,
and section 7 of article 111 incorporates the methods set forth in section 3 to
redistricting the state senate.”). Each and every provision of Article 111, Section
7—including Section 7(h)—addresses only state senate redistricting. This Court
exhaustively explained that process in Faatz, 685 S.W.3d at 393-94.

Section 7 does not require, or even allow, an “act of the general assembly”
to effectuate state senate redistricting—that’s the point; it took from the state
legislature the option to draw their own districts and instead requires
commission-created plans and maps. See Mo. Const. art. 111, § 7(d). That is
fundamentally different from acts of the General Assembly drawing
congressional districts under Section 45. Section 7(h)’s restriction on referendum
of a redistricting plan cannot be exported to apply to redistricting legislation
governed by Section 45.

The judgment acknowledges this at one point, but is internally
inconsistent: it says “Article I11, Section 45 is the only provision of the Missouri
Constitution directly addressing congressional redistricting,” D63:P6; A6, yet
applies Section 7(h)—clearly applicable only to state senate redistricting—to
congressional redistricting. D63:P9-10; A9-10. If Section 45 is the only provision

directly addressing congressional redistricting, then 7(h) cannot apply to it.
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The absence of a similar referendum exemption in Section 45 is significant.
That Section provides that “the general assembly shall by law divide the state into
[congressional] districts.” Mo. Const. art. 111, 8 45. Had the Framers intended to
exempt congressional redistricting from referendum—a right the people had
reserved since 1908—they knew how to do so.

2. There is No Clear Statement Requirement in
Missouri

Without finding the language ambiguous and notwithstanding this Court’s
directive to use plain and ordinary language, the trial court resorted to principles
of construction. It concluded that a “clear statement rule” applied in Missouri
law. No such rule exists. The trial court’s statement that “the expectation of
clarity is not novel in Missouri law,” D63:P7; A7, is true—but that clarity is found
through plain and ordinary meaning, not a “clear-statement requirement.”

The trial court never found Article 111, Sections 49 and 52(a) ambiguous,
and no party identified any ambiguity. Even if there were some way to construe
them as ambiguous, the asserted clear-statement rule is not the relevant
interpretive canon.

Instead, this Court has long recognized the referendum power must be
liberally construed to preserve the people’s reserved right. Rekart, 639 S.W.2d at
608; Voss, 418 S.W.2d at 167. If the plain language were ambiguous, that rule
forecloses a construction that narrows the phrase “any act” based on an

unenumerated exception drawn from federal case law discussing the limits on
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Congress’s power under a very different scheme of power distribution. The
referendum provisions “should be liberally construed to permit rather than to
restrict . . . the exercise of the right.” Voss, 418 S.W.2d at 167.

The trial court cited Luther for the proposition that “deference due the
General Assembly requires that doubt be resolved against nullifying its action.”
D63:P5; A5. But Luther was addressing whether the General Assembly could
enact a mid-decade redistricting bill—not whether the people could subject such
a bill to the referendum. The deference principle protects legislative authority
from judicial overreach; it does not expand that authority at the expense of the
people’s reserved referendum power. If anything, the principle cuts the other
way: the people reserved the referendum power over all legislation subject to
narrow exceptions, and courts should not lightly infer that the General
Assembly’s enactment of a redistricting bill somehow nullifies that reservation.

The trial court also invoked State v. Clay, 481 S.W.3d 531, 537 (Mo. banc
2016), for the proposition that “doubt” must be resolved in favor of the General
Assembly. D63:P8; A8. But Clay concerned the validity of legislative
enactments—whether a statute is constitutional—not whether the people retain
their reserved referendum power. The referendum does not “nullify” legislative
action in that sense; it is a constitutionally prescribed mechanism through which
the people exercise their own reserved legislative power. Clay does not override

the rule that referendum rights are “liberally construed to make effective the

43

AV 8%7:TT - 9202 ‘G Isnbny - [4NOSSIN 40 LHNOD NTLNS - palid A|fealuonds|q



1378a

people’s reservation of that power.” MPIP v. Blunt, 799 S.W.2d 824, 827 (Mo.
banc 1990).

More fundamentally, there is no ambiguity requiring resort to any tie-
breaking canon. The text, structure, and history of the Missouri Constitution all
point in one direction: Sections 49 and 52(a) authorize referenda on all bills
other than emergency legislation and appropriation bills. Canons of construction
resolve doubt; they do not create ambiguity where none exists.

3. The Absence of Historical Practice Does Not Negate a
Constitutional Right

The trial court relied on the alleged historical absence of successful
redistricting referenda, observing that “no referendum petition directed at a
congressional redistricting plan has ever reached the ballot” since 1945. D63:P10;
A10. This does not account for the successful referendum effort in 1922. D39-40.
It also does not account for the fact that mid-decade redistricting has never
happened before either.

Regardless, the infrequent use of the referendum on congressional
redistricting bills after 1945 merely reflects that Missourians use their
referendum power judiciously—not that they understood it to exclude
redistricting bills. There are many topics on which Missourians have not
attempted referenda. The 1952 attempt was rejected only because the petition
was untimely, not because the referendum power was unavailable. See

Toberman, 250 S.W.2d at 705—06 (“[T]his does not mean that Senate Bill 267
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was not subject to referendum prior to its effective date.”). The absence of
successful referenda does not establish an unenumerated exception to the
people’s expressly reserved power.

The trial court’s reasoning is also circular: concluding the absence of
practice proves the right does not exist ignores that the absence could just as
easily reflect that no other congressional redistricting after 1945 provoked
sufficient opposition. Until now, Missouri has redistricted congressionally only
following decennial censuses, with relatively little controversy. The 2025 mid-
decade redistricting differs from that historical pattern, and it is therefore
unsurprising that a new circumstance prompted an infrequently used response.

A properly applied liberal construction does not permit courts to
extinguish a constitutional right based on limited use—non-use is not
abandonment, and constitutional provisions do not lapse through desuetude.
Section 49 reserves power over “any act of the general assembly,” not merely over
acts that have previously been challenged.

4. Chapter 116’s Procedural Limitations Cannot Negate
a Constitutional Right

The trial court’s reliance on statutory limitations in Chapter 116 was also
erroneous. D63:P12; A12. The trial court assumed the legislature carefully
considered the interplay between Chapter 116 and the referendum provisions of

the Constitution. There is no evidence of that.
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But even if it did, a statute cannot limit or abrogate a constitutional right.
This Court was clear that Chapter 116 is subordinate to the Constitution in
Maggard. 733 S.W.3d at 419. And this Court has made clear statutory provisions
that “interfere with and impede” the exercise of the referendum right are invalid.
No Bans on Choice, 638 S.W.3d at 489.

The trial court’s concern that Chapter 116 (enacted in the 1980s) limits
ballot summaries to 100 words and provides no mechanism for “visual aids”
proves nothing about what the Framers intended the referendum power to cover
in 1945. As to this very measure (HB 1), the Secretary certified a ballot title
(approved by the Attorney General) that did not include visual aids or any of the
other things they both now argue are needed to make the title fair. Yet the
Secretary, represented by the Attorney General, defended that ballot title as fair
and sufficient. The Court of Appeals disagreed and wrote a title which is fair and
sufficient as a matter of law. People Not Politicians v. Hoskins, 736 S.W.3d 518

(Mo. App. 2026).6

6 Initially, the Secretary “contested all of the Proponents’ challenges to the
fairness of the summary statement” the Secretary had written. Id. at 523. At that
stage, the Secretary maintained that he had three tries to rewrite a ballot title, but
this Court invalidated the statute containing that process. Nicholson v. State, 731
S.W.3d 871 (Mo. banc 2026). “Within five days of the Nicholson decision, the
Secretary” filed an amended answer which “now admitted that [certain phrases in
the original statement he had written and initially defended] were argumentative
and likely to prejudice voters in favor of the new congressional districts.” 1d. at
524. But he never raised issues about length and visual aids he now brings to this
Court. In fact, when the Circuit Court in that case rewrote the statement, the
Secretary defended it on appeal as fair and sufficient. The Secretary’s current
position is inconsistent with that prior defense.
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In all events, if the Secretary thinks this statutory framework is inadequate,
his remedy is legislative—the General Assembly cannot define away a
constitutional right. “[CJourts aren’t free to rewrite clear [provisions] under the
banner of [their] own policy concerns. If the government doesn’t like [the
legislature’s] policy choices, it must take its complaints there.” Azar v. Allina
Health Servs., 587 U.S. 566, 581 (2019); see also Lamie v. U.S. Tr., 540 U.S. 526,
542 (2004) (“It is beyond our province to rescue [the legislature] from its
drafting errors, and to provide for what we might think . . . is the preferred
result.” (cleaned up)).

The trial court’s concern with certification deadlines under Section
116.150.3 was also misplaced. The issue is not the statute’s outer limit but the
Secretary’s intentional delay in issuing his certification. As the federal court
observed in December 2025, “it is hard to imagine that completing th[e]
constitutional assessment will impose any measurable burden given that the
State has completed an exhaustive analysis in briefing this case.” D30:P8. The
Secretary’s use of the timing provisions in Chapter 116 cannot remove
congressional redistricting from the referendum power.

5. The Repudiation of Gordon Confirms Only the State-
Redistricting Exemption

The trial court similarly drew an unwarranted inference from the

Constitutional Convention’s response to State ex rel. Gordon v. Becker, 49

S.W.2d 146 (Mo. banc 1932). The Convention’s insertion of Section 7(h)—and the
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similar provision in Section 3—shows that when the Framers wanted to exempt
redistricting from referendum, they did so explicitly and limited it to state
redistricting. Because the referendum had been successfully used on a
congressional redistricting bill in 1922, the Framers were aware it might happen
again—yet they did not address that possibility. It is not for the courts to second-
guess that choice.

The trial court read the Convention’s action as reflecting “distrust of
referenda in the redistricting sphere.” D63:P11-12; A11-12. But that is not what
the Framers did. They could have written: “No redistricting plan, whether state or
congressional, shall be subject to the referendum.” Instead, they wrote targeted
exemptions placed exclusively within the state-redistricting provisions. The
absence of comparable language in Section 45 is decisive. If we need to consider
anything other than the plain language of each section, the principle of expressio
unius applies: the express exemption of state redistricting, coupled with the
conspicuous absence of any exemption for congressional redistricting,
demonstrates the Framers drew the line exactly where they intended.

The historical evidence confirms the Framers’ concerns were specific to the
commission-based state-redistricting process they were creating—not to
redistricting generally. They exempted from the referendum a process they were
simultaneously removing from legislative control. Congressional redistricting, by

contrast, remained with the General Assembly and remained subject to the full
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suite of popular checks, including the referendum. The Convention’s response to

Gordon therefore confirms only the state-redistricting exemption.
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Il. The Trial Court Erred in Refusing to Reverse the Secretary’s
Determination that the Referendum Petition is Insufficient
Based on Federal “Clear Statement” Requirements Because No
Such Requirement Applies to State Constitutional Referendum
Provisions and the Missouri Constitution is Clear, in that the
Missouri Constitution subjects “any act of the general assembly”
to the referendum and HB 1 is an Act of the General Assembly
Standard of Review. Because this case was tried on stipulated facts, the

Court reviews this issue de novo. Coleman, 696 S.W.3d at 357.

Preservation. Plaintiff preserved this issue by alleging that the
referendum complied with the U.S. Constitution in his Petition, D2:P7-8, and
explaining the non-existence of a “clear statement” rule in his trial brief, D62:P11-

15.

The trial court also refused to deem the referendum sufficient because
“federal law independently confirms that Missouri has not ousted the General
Assembly’s redistricting authority.” D63:P14-22; A14-22. It appeared to use
federal law as an interpretive aid—construing Missouri law to avoid an
unconstitutional interpretation, but without finding any ambiguity. It reasoned
the Elections Clause requires state constitutions to contain a “clear statement”

subjecting redistricting bills to the referendum. That conclusion is not supported

50

WV 8%:TT - 9202 ‘G¢ 1snbny - [4NOSSIA 40 L4NO0D INIHINS - Pa|id A|[ediuoios|3



1385a

by law and reverses the direction of the relevant doctrine. Even if such a rule
existed, Article 111 of the Missouri Constitution could hardly be clearer.

A. The Elections Clause Permits States to Subject to Redistricting Bills

to the Referendum

The trial court’s conclusion rests on the proposition that the Elections
Clause requires a clear statement in the Missouri Constitution. The trial court
also concluded the Elections Clause renders Article 111, Section 52(b)
unconstitutional as applied to redistricting bills. D63:P23-26; A23-26. That latter
conclusion is addressed in the following Point.

The Supreme Court has repeatedly held—for more than 100 years—that the
Elections Clause does not prohibit a state from subjecting its legislature’s
redistricting bills to the referendum. Ohio ex rel. Davis v. Hildebrant, 241 U.S.
565, 569 (1916); Hawke v. Smith, 253 U.S. 221, 230 (1920); Smiley v. Holm, 285
U.S. 355 (1932); Moore v. Harper, 600 U.S. 1, 23-27 (2023). These authorities
are discussed more fully in Point 111; none imposes a clear-statement
requirement on a state constitution.

Davis considered Ohioans’ rejection of a redistricting bill after subjecting it
to their constitutional referendum provision. 241 U.S. at 566. The Court held the
resulting Elections Clause challenge was “plainly without substance.” Id. at 569.
The trial court tried to distinguish Davis by asserting that the Supreme Court said
Ohio law “conclusively made it clear that . . . the referendum constituted a part of

the state Constitution and laws applicable to congressional redistricting.” But this
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misreads the opinion. The Court noted only that the Ohio Supreme Court’s
interpretation of the Ohio Constitution was conclusive. 241 U.S. at 567—68. This
Court will likewise determine the meaning of the Missouri Constitution. The
Elections Clause does not require a separate statement specifically addressing
congressional redistricting.

The trial court acknowledged the relevant provision of the Ohio
Constitution applied broadly to “any law, section of any law or an item in any law
... passed by the General Assembly.” D63:P20 (1 96).” That language is
functionally identical to the language in Article 111, 8 49 (adopted roughly 30
years after Davis was decided).8 If that language was sufficiently clear to validly
subject redistricting bills to the referendum power, the language in Article 111,

§ 49 undoubtedly is as well.

B. No Case Has Ever Held that a State Must Specifically Mention

Redistricting in its Referendum Provisions

The trial court discussed various instances in which the Supreme Court has

“deploy[ed] an array of clear statement rules” to Congress. D63:P15-18; A15-18.

7 Smiley, which reaffirmed Davis, again noted the Ohio referendum provision
covered “any law enacted by the general assembly.” 285 U.S. at 371.

8 Thus, the Framers must be presumed to have been aware of Davis’s holding.
See, e.g., State v. Onyejiaka, 671 S.W.3d 796, 800 n.6 (Mo. banc 2023). They
would also have been aware of this Court’s decision in State ex rel. Carroll v.
Becker, 45 S.W.2d 533 (Mo. banc 1932), which approvingly discussed Davis’s
holding.
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But notably absent from that survey—or any of the Secretary or Intervenors’
briefing—is any case applying such a rule to the states.

Where the Supreme Court has deployed a clear-statement rule, it has been
to prevent Congress from intruding on traditional state authority. See Bond v.
United States, 572 U.S. 844, 858 (2014); Sackett v. EPA, 598 U.S. 651, 680
(2023). That is consistent with how federalism works. When the United States
Constitution does not give Congress a power (or deny it to the States specifically),
those powers are “reserved to the States respectively or to the people.” U.S.
Const. amend. X (emphasis added). The argument that federal law requires a
clear statement to deprive the people of their referendum right is inconsistent
with that allocation of authority. It is federal law that must clearly state any
intention to deprive the people of the referendum. No such provision exists.

The trial court’s extensive catalog of federal clear-statement rules—
requiring clarity before Congress delegates major questions to agencies, applies
statutes extraterritorially, repeals jurisdiction, or abrogates sovereign immunity—
does not address state constitutional referendum provisions. Those rules concern
statutory construction of congressional enactments; the Missouri Constitution is
not a federal statute, and no clear-statement rule governs its interpretation.

The only case the trial court (and the Secretary and Intervenors) cite for
the proposition state law must contain a clear statement to subject redistricting

bills to the referendum power is United States v. Gradwell, 243 U.S. 476 (1917).
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That case is irrelevant. It had nothing to do with redistricting. And it confirms
that electing congressional representatives is a matter left to the states.

Gradwell involved indictments charging conspiracies to defraud the
United States by bribing voters during a congressional election. Id. Trial courts
dismissed the indictments for failure to state a federal crime. Id. at 479. The issue
was the scope of (i) Congress’s power over state elections and (ii) the particular
statute in question. The Court explained: “it has been [Congress’s] policy to leave
such regulations almost entirely to the states, whose representatives
Congressmen are.” Id. at 482. The Court noted that Congress had historically left
control over congressional elections to the states, and when it deviated from that
policy, it did so clearly and unmistakably. The Court refused to read a revenue
law to criminalize election activity:

With it thus clearly established that the policy of
Congress for so great a part of our constitutional life has
been, and now is, to leave the conduct of the election of
its members to state laws, administered by state officers,
and that whenever it has assumed to regulate such
elections it has done so by positive and clear statutes,
such as were enacted in 1870, it would be a strained and
unreasonable construction to apply to such elections
this 8 37, originally a law for the protection of the
revenue. ...
Id. at 485.
Gradwell does not support the notion that drafters of state constitutions

must use magic language to subject redistricting bills to the referendum. It stands

for the proposition that the U.S. Government must use clear language to prevent
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such regulation by the states.® And there has been no argument Congress has
done so. Cf. Gregory v. Ashcroft, 501 U.S. 452, 467 (1991) (if Congress meant to
interfere in Missouri’s decision to require its judges to retire at 70, it must do so
with “a plain statement that judges are excluded [from the ADEA]”). As the
Supreme Court explained in Davis, Congress has explicitly recognized the
referendum to be part of state legislative power when it comes to redistricting.
241 U.S. at 568. It remains true that “[a] state legislature may not create
congressional districts independently of requirements imposed by the state
constitution with respect to enactment of laws.” Moore, 600 U.S. at 26. Those
include the Governor’s veto power and the right to a referendum.

C. The Missouri Constitution Is More Than Clear

Even if there were a “clear statement” requirement relevant to how
Missourians govern themselves and elect their congressional representatives,
Article 111 satisfies it.

As discussed in Point I, Article 111, Section 49 subjects all acts of the
General Assembly to the referendum, except as otherwise provided in the

Constitution. The text is clear: the referendum applies to everything other than

9 The two federal district court cases cited, D63:P19 (1 91); A19, make this
unmistakably clear. See United States v. Caldwell, 2026 WL 2186515, at *3
(D.N.J. July 29, 2026) (“In practice, the [Elections] Clause functions as a default
provision; it invests the States with responsibility for the mechanics of
congressional elections, but only so far as Congress declines to pre-empt state
legislative choices. If it decides to do so, Congress exerts its preemptory authority
through positive and clear statutes.”); United States v. Oregon, 828 F. Supp. 3d
1092, 1095-96(D. Or. 2026) (similar).
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the categories the people excluded. That was emergency legislation and
appropriations bills. Mo. Const. art. I11, § 52(a). The people knew how to exclude
categories of bills from the referendum power. They did not exclude redistricting
bills. The judgment cannot be upheld on the basis of a “clear statement”

requirement.
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I11. The Trial Court Erred in Holding the Elections Clause
Invalidates Article 111, Section 52(b) as Applied to Congressional
Redistricting Because the Elections Clause Does Not Prohibit
States from Subjecting Redistricting to the Referendum, in that
the United States Supreme Court Has Repeatedly Held the
Elections Clause Permits Referenda on Congressional
Redistricting Bills
Standard of Review. Because this case was tried on stipulated facts, the

Court reviews this issue de novo. Coleman, 696 S.W.3d at 357.

Preservation. Plaintiff preserved this issue by alleging that the
referendum complied with the U.S. Constitution in his Petition, D2:P7-8, and
explaining why the Elections Clause does not prohibit applying the referendum
power to redistricting bills in his trial brief, D62:P11-15, 19.

* * *

Venturing beyond whether the referendum petition complied with the
Missouri Constitution and Chapter 116 (see 88 116.120.1, RSMo, 116.150.1,
RSMo), the trial court engaged in constitutional avoidance, claiming that reading
Article 111, Sections 49 and 52(b) according to their plain language would violate
the Elections and Guarantee Clauses. D63:P23-26; A23-26. This was improper.
The Secretary did not claim to base his insufficiency determination on the federal
constitution. And although he can review for compliance with the Missouri

Constitution, the Court of Appeals has held the Secretary cannot deem a
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referendum insufficient on federal constitutional grounds. Missouri Elec. Coops.
v. Kander, 497 S.W.3d 905, 920 (Mo. App. 2016). Finally, where “there is no
ambiguity in the challenged provision, this Court cannot ‘avoid’ the
constitutional question; rather, the Court must face it head-on.” State v. League
of Women Voters of Missouri, 730 S.W.3d 591, 603—04 (Mo. banc 2026).

There is no constitutional conflict to avoid. The Elections and Guarantee
Clauses do not prevent states from applying the referendum to redistricting bills.
The Supreme Court has repeatedly rejected these contentions. Plaintiff addresses
the Elections Clause in this Point and the Guarantee Clause in the following.

A. The Elections Clause Allows Referenda on Redistricting Bills

Because the trial court’s conclusion would invalidate one of the most
cherished provisions in the Missouri Constitution—used by citizens to keep their
representatives in check for more than a century—it is best to start with what the
Supreme Court has actually said. The judgment gave limited attention to those
cases, which reject Elections Clause challenges to referenda on redistricting bills.

This line of authority began with Davis. It involved an Elections Clause
challenge to Ohio’s use of the referendum power to reject a redistricting bill. The
Supreme Court easily dispensed with that challenge:

To the extent that the contention urges that to include the
referendum within state legislative power for the purpose
of apportionment is repugnant to 8§ 4 of article 1 of the
Constitution and hence void . . . we again think the

contention is plainly without substance.. . ..

241 U.S. at 569.
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The Court explained the Ohio constitution made the referendum “part of
the legislative power of the state,” and Congress had done nothing to prohibit its
use in redistricting. Id. at 567-68. Congress had recognized that where state law
treats the referendum as part of legislative power, “the power as thus constituted
should be held and treated to be the state legislative power for the purpose of
creating congressional districts.” Id. at 568. That remains the law. 2 U.S.C.

§ 2a(c); Ariz. State Leg. v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 804-

13 (2015).

The Supreme Court has repeatedly confirmed Davis’s validity. In Hawke v.

Smith, 253 U.S. 221 (1920), while explaining why ratification of constitutional
amendments was not subject to referendum, the Court expressly distinguished
Davis and confirmed “the referendum provision of [a] state Constitution, when
applied to a law redistricting the state with a view to representation in Congress,
[i]s not unconstitutional.” Id. at 230-31.

In Smiley v. Holm, 285 U.S. 355 (1932), the Court rejected an Elections
Clause challenge to gubernatorial veto of a redistricting bill, reaffirming Davis:
“[T]here is nothing in article 1, s 4, which precludes a state from providing that
legislative action in districting the state for congressional elections shall be
subject to the veto power of the Governor as in other cases of the exercise of the
lawmaking power.” Id. at 372-73.

Nothing has changed. The Supreme Court exhaustively reviewed this line

of authority in Moore v. Harper, 600 U.S. at 23-30, and reaffirmed: “The
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reasoning we unanimously embraced in Smiley commands our continued
respect: A state legislature may not create congressional districts independently
of requirements imposed by the state constitution with respect to the enactment
of laws.” Id. at 26. This is because “[l]egislatures, the Framers recognized, are the
mere creatures of the State Constitution, and cannot be greater than their
creators.” 1d. at 27. The Elections Clause arguments advanced by the Secretary
and Intervenors lack any support.

B. Suspension of Laws Is a Basic Feature of the Referendum Power

The Secretary and Intervenors acknowledge that Davis and its progeny
permit referenda on redistricting bills. They therefore contend that the problem
with Article 111, Section 52(b) is not that it allows voters to reject a redistricting
bill, but that it suspends the bill until voters have their say. D60:P40; D61:P20-
21. This ignores the plain meaning of “referendum.” Suspension of a referred bill
IS, and has always been, a fundamental feature of the referendum power.

A referendum is not advisory; it is the people’s right to decide whether the
measure becomes law. Referenda apply only to proposals where there is some
level of desire by the people to review them. In Missouri, that is the submission of
signatures. That submission means the act is “referred to the people” and it “shall
take effect when approved by a majority of the votes cast thereon, and not
otherwise.” Mo. Const. art. 111, 8 52(b); see also Maggard, 733 S.W.3d at 420 (“If
the December 9 referendum petition filing is ultimately determined to be

sufficient . . . HB 1 did not take effect on December 11 [2025].”).
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The Supreme Court is well aware of this. Davis explained this very feature:

By an amendment to the Constitution of Ohio, adopted
September 3d, 1912, the legislative power was expressly
declared to be vested not only in the senate and house of
representatives of the state, constituting the general
assembly, but in the people, inwhom a right was reserved
by way of referendum to approve or disapprove by
popular vote any law enacted by the general
assembly. And by other constitutional provisions the
machinery to carry out the referendum was created.
Briefly they were this: Within a certain time after the
enactment of a law by the senate and house of
representatives, and its approval by the governor, upon
petition of 6 per centum of the voters, the question of
whether the law should become operative was to be
submitted to a vote of the people, and, if approved, the
law should be operative; and, if not approved, it should
have no effect whatever.

241 U.S. at 566 (emphasis added). When the Supreme Court reaffirmed Davis in
Moore, it remained aware of these features. See John Doe No. 1 v. Reed, 561 U.S.
186, 219-22 (2010) (Scalia, J., concurring) (discussing the suspension feature of
referendum power).

This is how the referendum works: “[Its pJurpose is to suspend or annul a
law which has not gone into effect and . . . require [voters’] approval before it
become operative as a law.” Toberman, 250 S.W.2d at 706. This feature is not
unique to Missouri; suspension is inherent in the referendum power. See, e.g.,
Assembly of State of Cal. v. Deukmejian, 639 P.2d 939 (Cal. 1982); State Nat.
Bank v. Bd. of Councilmen of City of Frankfort, 269 S.W. 726 (Ky.

1925); Bernstein Bros., 661 P.2d 537. A referendum is “the process of referring a

state legislative act . . . to the people for final approval.” Black’s Law Dictionary.
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No authority supports the Elections Clause argument the Secretary and
Intervenors advance; it has been repeatedly rejected. The trial court’s judgment
does not accurately apply precedent. For example, it cites Moore for the
proposition that “state law may not be wielded to ‘arrogate’ the ‘power vested in
state legislatures to regulate federal elections.””

But Moore actually held: “We hold only that state courts may not
transgress the ordinary bounds of judicial review such that they arrogate to
themselves the power vested in state legislatures.” 600 U.S. at 29 (emphasis
added). That statement concerned the bounds of judicial review, not the
referendum power. Similarly, the judgment cites Davis for the proposition that
the “Elections Clause forbids any arrangement that would so thoroughly
‘annihilate’ the General Assembly’s redistricting authority”—but that word
appears in the Court’s description of the losing party’s Guarantee Clause
argument, which the Court rejected. 241 U.S. at 569. The cited passage therefore
does not establish the proposition attributed to it.

Stripped of paper-thin legal dressing, the Secretary and Intervenors’
contention is simply that they do not like the consequences of applying the
referendum to redistricting bills, so it must be illegal. “Gone here is any pretense
of [constitutional] interpretation; all that’s left is a suggestion [the Court] should

proceed without the law’s guidance to do as [it] think[s] best. But that’s an

invitation no court should ever take up.” Bostock v. Clayton Cnty., Ga., 590 U.S.
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644, 680 (2020). The referendum petition is sufficient, and Article 111, Section

52(b) provides that HB 1 is suspended.
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IV. The Trial Court Erred in Holding the Guarantee Clause
Invalidates Article 111, Section 52(b) as Applied to Congressional
Redistricting Because the Guarantee Clause Does Not Pre